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many elements of the classical military conventions. nevertheless
represent acta sui generis.

9. Capitulation of Norwuy (n 1940.""

a) On the question of the legal charactet of the military convenr
tion entered into hetween Generatieutnant Dietl the commander-in-
chief of the German Armed Forees in North Norway, oione side,
and General Ruye. ('umm:m(h-xxin-(-lm-l o the Norwegian Armed
al Spionkop by Bjornet el on June 100 1940,

Forces, on the other.
DBetween Colonel Bersehen-

as well as on the convention entered into
German High Command in Norway.
Roseher Nielsen of the Norwegian High Com-
1410, there vxist

hagen of the on one side. and

Licutenant-colonel R.
mand, on the other. ot Troudheim, alse on June 1.
different opinions literature.

The majority of writers call these wmilitary cot entio
fions, while in the History of the Second Waorld War. U aited
Military Series, The Coumpaign in Norway, TR Derry™
The third group of wri-

hs capibutas

Kingdom
uses the term prvlim'\nn ry armistices.
ters prefer the term surrender.

AL the same time {here are sharply
of whether these military conventions hrotght
and Gepmany or ot Hankon

differing ppinions on the
question fooan end
the state of war between Norway
and some other writers defend the former
an the side of e Ladder one.

tions hinve cpecilie traits
pae s of this

Mever™ Cew _while
Halvdan Koht™ and many others are
h Both above-mentioned military convent

which make them differ from classical military €0

kind.
These pec
of competence for their conclusion.
On the Norwegian side. they were
commanders, in their own competenee. but _on the
with explicit orders from the Norwegian Governpien!
reial Report of The Investigation Commissien

ulinrities are expressed  first of all i guestion

entered into by the nititary

i~ slated

in the as well

® AMain ideas of this section were exproessed by thic wnbes oo dectures

geminar at the Faculty of Law. Oslo University, Decembee
st “{istory of the Second World War. United Kitpdoo
Campaign in Norway." By T K. Derry, London tant o o

e 1. A
 3taakon Mever, " annet syn'. Oslo fa2.
.o to b 1941
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todiv, in the time of totadity ond iy ersadily of ward iy happen,
as for example in the cease-tire order in Indochina in 14934, that the
aurecment on ceise-ire wis concluded not only by The military
commanders in the field and not evenonh Iy their governments,
hul (hat this question was the suhject ot an miternational conference

hetween the r('prvwnlnli\'v\ ol hothercoabinions as well as of the

countries atlempting to be outside cither o0 the two blocks In this
specilic case. the convenlion of coase tie tormerhy the puresd g

ol mithitary conventions, has become o political  convention par
exeellonee. Even tooa higher dedree, e aetinilios of the United
Nations have brought numvesided and protennd clinges into classi-
cal military conventions,

Al the military conventions ab present e as age of dyvnamic
development. The armistices. as we have alrendy seens are being trans.
formed more and more into preliminary peace freatios. or evedsato
the aetual peace treaties, The whole of this transtormation of the
institute of military conventions is not only contined to the question
of the competence for the conelusion. but also of the procedure and
e contents of individual conventions, and, no douht, s st une-
finished process and thoughls on it are just beéiny rpustallized. In

this process. the elements of the old are intertwined with the ele-

ments of the new so that it is very difficult to detime «osparp hound-
arv. for corlain classieal military fegal acts are o et i life and

are centered info as before.

The transtormation of Taw. jusidike the tie noot therela-
tions regulated by it s accomplished by Snhor Yy nuanees
ol form and confenls international L oo deatis e pot charae-
terized by sudden revolutionary chaneo e metamorphosis s
alwavs evolutionary.

In this chapter. the writer will atbernge o point out the character
of this evolution in the field of the ey conventios, to analvze
what is new in them in relation to the classicnl milildey conventions

and what direction the development tukes,

5. Armistice-capitulation of 1918 - 1940, The first of these acts
sui generis which we shall attempt to ascertain are the armistices
concluded at the end of the IFirst and Second World Wars.

The armistice entered into between the Allied and  Associated
powers, on the one hand. and Germuny. on the otheroon November
11, 1918, at first seemed to have Al the narks of o classical agree-

o
v £ oment reneral armistice.™ s 1

8 davs with the possil

e i,'ﬂ . E

orurvgehuracter was reffected

:&ZIrti(‘l(‘ 34 which stated: “Thep dugsson of®e armistice is fixed at ¥

p ngation.” The integrity of boti
he German Army had to retreat to i
tion line \\35 established.

& . .

Farmies was recounized
own territory, The demare
its own. On behall of Ger

many. it was concluded and signed by members of the Germu

This armistice had certain traits o

covernment and. thus, no ratification was required.

Onthe basis of these clements, the armistice of November 11
1918 shonld have represented a classical agreement on genera
armnistices that is. each of the belligerents retains the undiminishec
possibility.“after the expiration of the convenlion. to prolong th
existing arnustice or lo conclude a new one or to undertake th
renewal of operations according o the conditions of the agreement
or. finallv. ta open negotiations for the preliminary treaty of peac
or the peace treaty itself.,

However, after the 36-days period had elapsed, when the existing
armvistice has expired, the stronger side, the Allies, simply impose
new and heavier obligations on the weaker side. having in mind the
fact that the German armies had retreated from their fronts, so tha
the road to Germany was actually open. Thus, the armistice ol
November 11 1918, Jost the basie element of a classical agreement
on armistice. Fvidently, we have here the fact that the armistice
represented the capitulation of the weaker side, That is why Siebert
culls this act armistice-capitulation: This is actually an act
sui generis, containing many clements. not only of the armistice
and capitulations, but also of the preliminary peace treaty. In doc
frine there are many estimates that it represents a n ovum.*

Marshal Foch estimated quite correctly the essential problem from
a militury point of view when he said of the 11th November Armis
{iee: What is an armistice? An armistice is a cease-fire, the ceasing
of hostilities which has for its aim the discussion on peace; placin
the governments in such a position that they can force the peace v
the kind they desire.”” After this upon the continuation of the arnn
tice there followed an imposition upon Germany of heavier condition -

“ Martens, NRG 3 8 NI p. 178,

M Siehert. “Larmistice dans le droit des gens™. “Revue -générale de drov
international public”, November—December. 1933,

" vde, [nternational Law 1L g 643; Verdross, op.cit.: Kunz, “Die Re

vision der Dariser Fricdensvortrige™, etc. ele.
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than those stipulated on November T 1918, in view of the tact that
Germany's fronls were open.™

The olher armistice agreements. concluded between the Allies and
associated powers, on the one hand. and the allies of Germany, on
the other. in the First World War: Bulgaria®” Turkey™ Hungary ™
and Austria 2 are not identical with the agreement on armistice with
Germany of November U1 1918, Tere the hasic elements of the
armistice convention in its classieal form are lacking right (rom the
start, There is no right to prolong the armistice. there is no date
for the ending of armistice. The military integrity of the belligerents
is accepted partially. the troops of the Germean atlies are in the main
Jeft as police forees. [nall of these acts, the dates are fixed by which
the German troops have to retreat from these states, the break of
diplomatic relations with Germany and her tormer allies s alsn-
cluded. in short, these agreemends are called armistices. while actu-
ally they represent acts with many clements ol unconditional sur-
render. in other words, they are acta sui generis,

The weta formally ealled “armistice agrecment” helween TFrance
and Gernany of June 220 19400 and Franee and Havol June 24
194057 were also acta sui generis and are not rheonhicalowith the
capitulation-armistice of November 110 1Y,

Thev contain many clements of 1 convention af capatnbation, and
Al the same time elements of o treaty onprelimns peace

Some vital elements of the classical srmistee e el meluded in
it. for example the reciprocity of conditions nd equabaof relations
to mutual rights and duties. In the agreenrent o dume 221940, this
principle was repeatedly violated: the taet that onh one side. Franee,
hound herself to a cease-fire: furthermore - the convention was' not
concluded for a definite period of time with possibilities of prolonga-
tion. Article 23 especially asserts that while armistice is-effective
until the conclusion of the peace treaty. the act'can be cancelle” at
will by a unilateral act on the part of Germany, No such right ..as

granted to France.

22 Mordacq, "Le Ministére Clemeneeau’™

23 Martens, NRG 3 5 XI, p. 126

+ Ihid., NRG 3 § XI, p. 159,

7 1bid., NRG 3 § XL, p. 183

2 Thid.,, NRG 3 S XL p. 191

27 Transiation into Serbian from the nriginal text. Institute of International

N

{aw RBelgrade | miversits

93

Some German authors, for example Berber.”™ maintamn that
tvpe of convention like the one ol June 22, 1940, is not a new
stitute created by Germany. but that it is a repetition of the ~leg
tuken by France and the Allies against Germany in T9I8 A sl
thought is expressed by some French writers, For them. T9ES s e
a0 repetibion of 1871

In conclusionsone cian accept that the acts of November PLOTHER
as woll as the actof June 220 149400 represent new phenomena o
International Law. But cvery new case should heassessed as b
whether it is in the spirit of the general development ol Internation:!
Law,. whether it represents a step forward or not. The capitulation
armistice of 1918 as well as ils repetition of TH0are both pheno
mend suio generis o in Inteenational [aw: neither of them has
passed the test of experience as an armistice. Thev expired hy them
selves when the Ablied forces, in extending the agreement ol Novem
boe 11, 19180 imposed on defeated Gernrany new and hewvier obliga
Hons. st as Germany, herselt, had formatlhy violated the aurcement
of Jue 22 10400 when it carried out the ocenpation ol the unoceupied

pact of Franee at the end of 1942

0 haracter of the armdstice agreements il Haly c1943 0, Rounia
mia. Hungary and Bulgaria (19%4). The armistices coneluded in the
Second World War between the Alies, on the one hand. and the
German satellites (Maly, Roumania, Hungary, and Bu garia) on the
other, offer a good example of the evolution of mititary conventions.

The Italian agreement on armistice™ shows that it actually is an
mstitute sui generis which contains within itself more elements
of the classical convention on general arniistice. than that of capi
lulation and also of the preliminary peace treaty. To this one should
add the fact that Italy which in a technical sense was still in a state
of war with the Allied powers, declared war on Germany, her ally
of vesterday, and became a co-belligerent in the Allied coalition.™

™ F. Berber, "Prfobleme des neuen Waffenstillstandsrechts”. Berlin 1943

» Texts in 40 A.J. L L. Suppl. 1 {18461,

» A certain similarity one can find in the armistice concluded between Eng
tand and the Kingdom of Napoleon, after the fall of Napoleon, February 2, 1814
T arnede 4. it is slated: 11 sera conclu immédiatement une convention militaire
vitre des officiers, généraux et supérieurs de I'Armée autrichienne, napolitaine
¢l smaiaine. pour établic un plan d'opérations selon lequel les troupes respectives

renne our Ia méme cause devront agir . S oMartens NR OV po 31
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ore the thesis of Derry is unacceptable to us. The acts of
did not preclude any political issues, especianlly the issue of
of the war between Norway and Germany. because the
n Government already on June 7, 1940, cleariv stated:
{igh Command has therefore advised the King and Govern-
the present to give up the struggle within the country. and
and the Government have considered it their duty to follow
ce. They are, therefore, now leaving the country.
1ey are not thereby abandoning the fight to regain the inde-
. of Norway. On the contrary, they will continue the fight
he frontiers of the country.™ ‘
eclarntion very clearly establishes the facl that the bearers
wereignty of Norway regarded themselves as at war with
_even after the capitulation of the armed forces in Norway
ould argue that in the first moments after the German
n Norway, there was some vacillation on the part of the
«n Government on the question of state of war with Ger
his fact has been recognized by The Official Report of The
tion Commission. In it the Government is criticized for
rade soft declarations immediately after the assault:
d nothing about the country being at war with Germany
jothing about enlisted men going on duty. and about the
being fought by the Army whenever they encounlered

ach an attitude was only at the beginning. The Norwegian
= Storting, and the Government made it clear by their res-
lecisions and declarations that they were at war with Ger

Jjew is firmly held by the Investigation Committee. which
her in its report:

warfare was started the night before April 9. and after the
ultimatum was rejected on the morning of the same day. &
war existed between Norway and Germany, This was con
1 a Royal Resolution voted the same day at Hamar.”

same sense the Supreme Court upheld the Larget Verdict
1id:

and in particular in the opinion of the Court there is no
at a_state of war in the sense of military penal law occurred

vdan Koht, op.cit, p. 122.
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as in the memoirs of 1o Rkoht I the Terature this ~ubject no

one challenges this tuct.

Here we are Witnessing @ speeiie ease wh Cepyorome
manders are not completely cut of t Trom the he TR
<o that they aseable to consult thent

¢1 The second specilic characteristic of these coin it
theydare an example ol military conventions canclud naht
tion war.

s ool

Aecording to WL Churchill's \1(‘11]”1['\.. ;.1.\ well as i
1. Koht. T, K. Derry. the Norwedian military commundors
' . . » i S { H Tr : by
into the military conventions al Spionkop and Trondhen |
. \ . N ] CoT . e | .
explicit demand sent through the Norwedrt Government fu

Allted coualition as such.

I May and June. 1ud0, the Alhied troops
‘ armed tarees oh fhe MW

voreedd

wore sulfering T

t the hands of the German
coalition There was duneer ol oo

| he ost vital parts ol

defeat @
IFront. the mah hattietield of the

complete collapse of Al the Allied detenee.

the Allied coalition had to be protected for
further pursuanee o
I to abandon that Dheer fronds inoorde
\ited forees

ihe benetit ol the enali

Cwnr, Inosuchoew
Hon as a whole and the pothe war,
cumstances the Allies decidet

to strengthen their most vulnerable spot and thus the

o withdraw from the Norwegian front

aot an order | |
Armued Farees were ioa hopeless

In such @ way. the Norwegian
muke further effective Tesistance
conditions, the Norwedian

ituation to immedintely toothe
S

Armed Forees. and in <uch

ided o issue an order
the Germal mititary comnne

(rerman i b
Government dec to miliary commanders o
Love . :

enter into military conventions with

ders.

This measure Wis undertaken oo
i Naorth Norway were on the offensinve
and

1 circumstances when the Nors

wegian and Allied forees
against the (German units. ' '
Allied victory on land apainst Hitler. General
Hjm‘lwt'jvl\. and as German documents
1o him to eoter

Narvik o owas liberated on May 2K,

that was the first
Dietl was curroundegl. at
d. Hitler had already issued orders

captured reveale
1o withdraw the remiants

into a capitulation of the positions and
of his troops to Swedish territory. where
iting since May RN

the trains to cvacuate the

froops to Germany had been wa

fotvadan Kobtoop it ppe 1. 125,

- % Dhrertyoop cit. p. 218
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ady in the night between April 8 and April 9, 1940, when Ger-
1y began a large scale military attack against Norway."**
iso the Supreme Court in the decision in the Five Cases stressed

a state of war between Norway and Germany continued after
2 10, 1940:
There is in our view no doubt that a state of war continued
seen Norway and Germany also after June 10, 1940. What
sened was that the remaining forces in Northern Norway ceased
ght and capitulated. The Norwegian Government, however. con-
ed beyond doubt the war, as the responsible leader of Norway's
ign and defence policy. This was demonstrated, when imme-
ely after the arrival in London in June, 1940, steps were taken
2.organize the Army, the Navy, and the Air Force. This state of
led to the consummation of a military agreement with Great
ain in May, 1941, and in June the same year, the Norwegian
ernment together with Great Britain and a number of German
ipied countries solemnly declared that the war would continue
| victory.” '

As far as the content of the acts of Spinokop and Trondheim
concerned there is a difference between them, espiecially on the
tion of the competence of military commanders.
1e representative of the Norwegian High Command in_Article

the Trondheim capitulation accepts thal “Die gesamten nor-
schen Streitkralte_legen die Waffen nieder und’ werden sie
rend der Dauer des gegenwirtigen Krieges nicht wicder gegen
Deutsche Reich weder dessen Verbundete ergreifen’.

i« stipulation is quite contrary to the spirit_and letter of the
lamation of the ;Eorweil'zfm;; and the Governmenl,of June
140 and the advice the military commanders gave to them. The
lamation explicitly mentions the capitulation of the Norwegian
¢ “within _the country”, while the reprsentative of the Norwegian
| Command adhered at’ “di ische
tkrafter. Further the Government particularises that the struggle
in the country is stopped “for the present”, thus leaving open the

ibility of further resistance by the Norwegian armed forces with-
h a

Je country, while the Trondheim act does not envisage suc
fglilty. e ’

.cording to the practice and doctrine of International Law, the

Norsk Retstidende 1948 p. 164

¥
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military commanders could enter into the military conventions only
on the basis of their objective and spatial competence. Thev could
bind only the troop under their own command,

Therefore it is obvious that thev had gone bevond thew obpective
competence at Trondheim and they were in no legal posttiar e
the Norwegian Government for the stipulations they concluded
winch were outside their competence. A

From the point of 'wiew of International Law the Norwegiun
vernment had the right to use in o further struggle agimnst th:
lwrlm;ms any armed forces and troops at their disposal ex.u-p! s
which capitulated on the basis of the conventions entered into by
their respective commanders. |

“romy all the above mentioned facts, the fnal assessment of
this writer on the matter under consideration is as follows:
1 The acts of Trondheim and Spionkop represent capitulation

wath conditions and_are purely military conventions,

2 I'hey had no P()lili(‘.ul stipulations and did nol end the statb
Stiw s teelween Norway and Germany,

b one draws a parallel between the capitatation ol Belgiom
thooNethertands, France, Greece and Yuposhavia during the last

ol war with the Norwegian case, one should draw the conclusion
tn the Norwegian record is among the most clear, especially on
the question of the state of war with Germany, AL the acts ui' the
Norwegian King and the Norwegian Government were based on the

torting’s unanimous decision at Elverum, April 9. 1940
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